
 1

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

Crown Hydro, LLC    )  FERC Project No. 11175  

  

LICENSEE’S RESPONSE IN OPPOSITION TO TERMINATION OF LICENSE 

 

Crown Hydro, LLC (“Crown”), as licensee for the Crown Mill Hydroelectric Project 
(“Project”), herewith provides its response in opposition to the Federal Energy Regulatory 
Commission (“FERC” or “Commission”) Notice of Initiation of Proceeding to Terminate 
License by Implied Surrender and Soliciting Comments and Motions to Intervene issued June 14, 
2012.  As detailed below, Crown respectfully submits that the factors warranting a finding of 
implied surrender are not present in this record and that a Commission determination to 
terminate the Project license is neither warranted nor consistent with the public interest. 

 

I. BACKGROUND 

 The Project license was issued on March 19, 1999, for the 3.4 MW development, to be 
located in the basement of the Crown Roller Mill Building on the West River Parkway.  Because 
Crown could not reach an acceptable lease agreement with the Crown Roller Mill Building 
owner, three years later in April 2002, Crown requested an amendment of license to relocate the 
powerhouse to the east side of the West River Parkway to a site located within Minneapolis Mill 
Ruins Park, owned by the City of Minneapolis Park and Recreation Board (“Park Board”).  
Shortly thereafter, the Commission determined that construction of the Project had commenced 
by Crown’s initiation of fabrication of the generating equipment.  

 With its application for license amendment to relocate the Project powerhouse pending, 
Crown commenced extended consultations with the Park Board to address its concerns about the 
Project and acquire the property rights required for development at the Minneapolis Mill Ruins 
Park site.  The availability of the power of eminent domain to Crown under Federal Power Act 
(“FPA”) Section 21 to this park land was disputed, leaving Crown to pursue alternatives with and 
without the cooperation of the Park Board.  Crown clearly underestimated the complexity of 
dealing with the Park Board which proved to be far more problematic and unpredictable than 
anticipated.  In retrospect, Crown regrets that it did not embrace the need to identify siting 
alternatives to development scenarios which required Park Board approval earlier in the process.  
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Several extensions of time were granted to support Crown’s efforts to show that it could obtain 
the necessary property rights from the Park Board.  In February 2005, the Commission dismissed 
the application for amendment of license and in June 2005 denied Crown’s request for rehearing 
and for abeyance, explaining that Crown could resubmit the application if it was able to resolve 
land issues or it could pursue construction of the project as originally licensed.  An appeal of 
those orders followed, which appeal has been dismissed. 

 Since August 2005, the Commission has periodically monitored and requested updates on 
Crown’s progress with acquisition of required property rights and project development and 
Crown has consistently provided timely responses, including no fewer than ten progress reports, 
the most recent of which was filed June 1, 2012.  As reflected in the progress reports, a 
legislative resolution at the state level has also been pursued but was not acted upon by the 2011 
Minnesota Legislature. 

 As the Commission was advised in Crown’s January 20, 2012, progress report, Crown 
has identified an alternative Project location that would require neither Park Board approval to 
use of Park Board-owned lands nor legislation, by locating the Project within the existing project 
boundaries but with project works located entirely on U.S. Army Corps of Engineers 
(“USACE”) lands within the campus of the Upper St. Anthony Falls Lock and Dam.  
Constructive consultations with the USACE St. Paul District Office have proceeded and a 
General Licensee Agreement was entered into with USACE on May 15, 2012, for site access for 
testing and analysis.  That testing and analysis is currently underway and Crown is committed to 
pursuing development of this project configuration under an amendment of license application. 

 

II. ARGUMENT 

 Crown acknowledges that an extraordinarily long time period has ensued since the 
issuance of the Project license.  The difficulties in obtaining the required property rights for 
project development (both as initially proposed and then as subsequently amended) have 
consumed a much longer time period than reasonably could be anticipated.  Crown respectfully 
submits, however, that the mere passage of time in this matter does not present grounds for 
terminating the Project License under a presumption that Crown intends to surrender its license.  
Moreover, license termination – without any countervailing benefits – would merely introduce 
multiple regulatory procedures in order for Crown to obtain the authorization that Crown will 
seek under an amendment of license application under the existing Project license. 

A. The indicia of intent to surrender that are commonly relied upon by the 
Commission in terminating a license are wholly absent here. 

 As reflected in Standard License Article 35 and Section 6.4 of the Commission 
regulations, 18 C.F.R. §6.4,  implied surrender is appropriately found in situations where a 

20120717-5039 FERC PDF (Unofficial) 7/17/2012 11:20:08 AM



 3

licensee has not proceeded with due diligence and good faith to pursue project development.  An 
intent to surrender is found in elements such as non-responsiveness to compliance issues, failures 
or omissions indicating a licensee is not maintaining its project or its responsibilities to the 
public and to the Commission under its license.  Under such circumstances, termination is the 
authorized remedy. 

 A review of recent Commission decisions where it terminated the license by implied 
surrender reflect these elements which warrant such action.  In James B. Boyd and Janet A. 
Boyd; James B. Boyd and Janet A. Boyd & Boyd Hydro LLC, 136 FERC ¶62,119 (2011), an 
intent to surrender was found in an extended non-operation of the project, failure to perform 
major repairs, sale of the project without prior Commission approval, lack of cooperation with 
Commission staff to file a transfer application and what the Commission stated were “multiple 
compliance issues during inspection of the project since operation ceased in 2002.”  In addition 
to power generation shutdown and the unauthorized transfer of project property, the licensee 
failed to control vegetative growth, failed to remove concrete panels from the dam to expedite 
fish passage during shutdown, and failed to fix an oil leak from the project’s hydraulic 
hoses.”See id.  Similarly in Miller and Miller; Miller and Miller & Water, LLC, 135 FERC ¶ 
62,178 (2011), the Commission cited extended non-operation of the constructed project, an 
uncompleted license transfer, failure to respond to Commission staff directives and uncompleted 
repairs.  In Larry Hensley & Eugene Mark Souza, 122 FERC ¶ 62,201 (2008), the Commission 
relied on a partially constructed project, an uncompleted license transfer and failure to response 
to Commission staff directives, land restoration and dam removal issues. 

 Crown’s record with the Commission since the issuance of the Project license reflects 
none of the above cited factors.  Crown has been diligent, responsive to Commission staff 
inquiries and directives, and even proactive in keeping the Commission apprised of its efforts.  
Unlike the licensees in the above-cited cases, Crown has fully demonstrated to the Commission 
its commitment to development of this Project.  The fact that its efforts have been thwarted due 
to obstacles to project property acquisition in no way reflects adversely on Crown as the licensee 
and certainly cannot be fairly interpreted as indicating any intent to abandon the Project or 
surrender the Project license. 

 By virtue of its inability to proceed with on-site development without property rights 
access, Crown has not been in a position to comply with several license requirements that are 
directly related to such on site construction and development.  The Commission has noted these 
outstanding license requirements, most recently in its May 25, 2011, letter requesting Crown to 
show cause why its license should not be terminated.  These license articles include: Article 301 
– Schedule for submission of design documents and plans and specs for the project; Article 303 
Memorandum of Agreement with the Corps; Article 402 Pedestrian Walkway and Bridge 
construction; and Article 406 – Operation and Management Plan.  Action under all of these 
articles is directly related to proceeding with on-site construction and thus until site access is 
obtained compliance therewith is either pointless or impossible.  The de facto suspension or 
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extension of deadlines for these requirements pending resolution of access has been an 
appropriate exercise of the Commission discretion that should be continued.  Termination 
premised on non-compliance with these articles would be an arbitrary and unwarranted action. 

B. Termination of the Project license would impose unreasonable burdensome 
procedural obligations on Project development with no countervailing benefits to 
the public interest in a thorough, statutorily compliant review of the revised Project. 

Crown is proceeding with all the necessary studies and consultations that will be required 
for the preparation of an application for amendment of license to authorize the reconfigured 
Project located within the existing project boundaries but with project works located entirely on 
USACE lands within the campus of the Upper St. Anthony Falls Lock and Dam.  There are clear 
advantages to Crown to proceeding with reconfigured Project approval under a license 
amendment.  The advantages are primarily schedule related, saving time that would be wasted in 
filing an application for preliminary permit and time related to the formalities of preparing and 
processing a completely new license application that may not be required or in any way 
beneficial.  In addition, there are financial advantages to Crown to retaining the current license 
and with it the authorization to install the authorized generating equipment that Crown has 
previously acquired. 

To suggest that the consultation and review of the reconfigured Project development 
under an amendment of license application would somehow evade or undermine the review of 
that proposal under the Federal Power Act, the National Environmental Policy Act and all the 
related federal statutory requirements would be an erroneous indictment of policies and 
regulatory requirements promulgated by the Commission with respect to the processing of a 
variety of Project changes that qualify as “license amendments.”  The Commission has license 
amendment requirements and procedures for all nature of Project changes from minor 
modifications treated as “as-built” changes to the authorization of additional generating units that 
is processed substantially equivalent to that of an initial license application.  See, e.g., Division of 
Hydropower Administration and Compliance, Compliance Handbook (March 2004), Section 5.0 
Amendment of Licenses and Exemptions.  Crown has every intention of consulting closely with 
the Commission’s staff to assure that the appropriate level of consultation and review is 
accomplished in conjunction with its application to amend the Project license to accommodate 
the reconfigured Project. 

Under these circumstances, requiring Crown, as the licensee, to return to square one and 
apply first for a preliminary permit to protect its development priority and then to prepare a 
completely new application for license would simply be punitive.  Considerable resources would 
be demanded from not only Crown, as the applicant, but also from the Commission and 
interested agencies in following all the regulatory steps and requirements entailed in the 
preliminary permit and initial licensing processes.  Such action should be taken only if the 
Commission can answer the question:  To what end?  With the Commission’s sophisticated and 
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robust license amendment process in place, Crown submits that requiring this action would yield 
no beneficial end result. 

 

III. CONCLUSION 

As explained above, the actions of Crown, as the Project licensee, have consistently 
exhibited diligent, good faith pursuit of Project development and provide no legitimate basis on 
which to imply that Crown has an intent to surrender the Project license.  Moreover, Crown’s 
commitment to development of the reconfigured Project without the property access issues that 
have thwarted development to date provides a compelling reason not to require the preparation of 
an new application for license, but rather to support a rigorous review of the proposed changes to 
the licensed project as provided under the Commission regulations and policies for the 
amendment of existing licenses.  Under the circumstances, Crown maintains that the appropriate 
course for the Commission is to defer any further action under the license termination process 
and constructively support Crown’s ongoing efforts to prepare and file for Commission 
consideration an application for amendment of license. 

 

      Respectfully Submitted,  

       

            Donald H. Clarke 
      Law Offices of GKRSE 
      1500 K Street NW, Suite 330 
      Washington DC, 20005 
      Tel (202) 408-5400 
      Fax (202) 408-5406 
 
      Counsel to Crown Hydro LLC 
 
Washington D.C. 
July 17, 2012 
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